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Court of Appeals of the District of Columbia 


No. 5473. 

i 

| 

William D. Hoover et al., Appellants, 

j 

vs. 

i 

Harry Wardman et al. 


a Supreme Court of the District of Colupbia. 

At Law. 

No. 79544. | 

William D. Hoover, Alexander Muncaster, land Thomas 
Morton Gittings, Trustees of Estate of Rose Keeling 
Hutchins, Deceased, Plaintiffs, 

vs. 

Harry Wardman, Thomas P. Bones, and Jamies D. Hobbs, 

Defendants. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington,! in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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W. D. HOOVER ET AL. VS. H. WARDMAN ET AL. 


1 Declaration . 

Filed May 1,1931. 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

Law. No. 79544. 

William D. Hoover, Alexander Muncaster, and Thomas 
Morton Gittings, Trustees of Estate of Rose Keeling 
Hutchins, Deceased, Plaintiffs, 

vs. 

Harry Wardman, Thomas P. Bones, and James D. Hobbs, 

Defendants. 

1. The plaintiffs, William D. Hoover, Alexander Mun¬ 
caster, and Thomas Morton Gittings, Trustees of Estate of 
Rose Keeling Hutchins, deceased, sue the defendants, 
Harry Wardman, Thomas P. Bones and James D. Hobbs, 
jointly and severally, for that heretofore, to wit on the 12th 
day of June, 1927, the said defendants by their promissory 
note, the same being No. 6 of a series of nineteen notes, 
jointly and severally promised to pay to the order of Wil¬ 
liam D. Hoover, Alexander Muncaster and Thomas Morton 
Gittings, Executors of the Estate of Rose Keeling Hutchins, 
deceased, Twelve thousand five hundred Dollars on or be¬ 
fore June 12th, 1933, for value received with interest at six 
per centum per annum until paid, payable semi-annually 
and at maturity, and thereafter said note was endorsed 
over by said payees to the plaintiffs, who are now the 
owners and holders thereof, and that thereafter, to wit, on 
the 7th day of October, 1927, the defendants executed a cer¬ 
tain deed of trust, recorded the 31st day of October, 1927, 
in Liber 6014 Folio 471 of the Land Records of the Dis¬ 
trict of Columbia, conveying certain property, to wit, Lots 
179 and 9 in Square 2530, with the improvements 

2 thereon known as the Westmoreland Apartment 
House, 2122 California Street, Northwest, Washing- 

on, District of Columbia, to the National Savings and Trust 
Company, Washington, District of Columbia, as trustee, in 
and upon certain trusts, to secure the payment of the note 
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i 

hereinbefore mentioned and eighteen others pf the same 
series, totalling in all the sum of Two hundred twenty-three 
thousand seven hundred and fifty dollars, and! giving said 
trustee the right of sale upon default on the part of the 
grantors, the defendants herein, in the payment among 
other things, of interest on said series of notes, or any of 
them, and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trustee be¬ 
fore the maturity of the said series of notes, the said notes 
shall become immediately due and payable at the election of 
the holder thereof; and the plaintiffs aver that thereafter, 
to wit, on the 28th day of January, 1930, the aforesaid prop¬ 
erty, after due notice to the defendants, and ehch of them, 
was sold at public auction by the said National Savings 
and Trust Company, as trustee under said deed of trust, 
for default on the part of the defendants in the payment of 
taxes thereon and interest on said series of notes, and from 
the proceeds of said sale interest to the 28th day of Janu¬ 
ary, 1930, and a pro rata payment of principal was re¬ 
ceived by the plaintiffs from said trustee and credited on 
the aforesaid note, leaving a present balance due of Six 
thousand seven hundred eleven dollars and thirty-six cents 
with interest at the rate of six per centum peri annum from 
the 28th day of January, 1930, and that thereafter the 
plaintiffs demanded the payment of said balance from the 
defendants, and each of them, but the same has not been 
paid, although due and payable. 

Wherefore the plaintiffs bring this siiit and claim 
3 the sum of Six thousand seven hundred eleven dol¬ 
lars and thirty-six cents ($6,711.36) With interest 
thereon at the rate of six per centum per aniium from the 
28th day of January, 1930, besides costs of suit. 

2. The plaintiffs, William D. Hoover, Alexander Mun- 
caster and Thomas Morton Gittings, Trustee^ of Estate of 
Rose Keeling Hutchins, deceased, sue th^ defendants, 
Harry Wardman, Thomas P. Bones and James D. Hobbs, 
jointly and severally, for that heretofore, to wit on the 12th 
day of June, 1927, the said defendants by their promissory 
note, the same being No. 14 of a series of nineteen notes, 
jointly and severally promised to pay to the order of Wil¬ 
liam D. Hoover, Alexander Muncaster and Thomas Morton 
Gittings, Executors of the Estate of Rose Keeling Hutchins, 
deceased, Twelve thousand five hundred Dollars on or be- 
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fore June 12th, 1934, for value received with interest at six 
per centum per annum until paid, payable semi-annually 
and at maturity, and thereafter said note was endorsed over 
by said payees to the plaintiffs, who are now the owners 
and holders thereof, and that thereafter, to wit, on the 7th 
day of October, 1927, the defendants executed a certain deed 
of trust, recorded the 31st day of October, 1927, in Liber 
6014 Folio 471 of the Land Records of the District of Colum¬ 
bia, conveying certain property, to wit, Lots 179 and 9 in 
Square 2530, with the improvements thereon known as the 
Westmoreland Apartment House, 2122 California Street, 
N. W., Washington, District of Columbia, to the National 
Savings and Trust Company, Washington, District of Co¬ 
lumbia, as trustee, in and upon certain trusts, to secure the 
payment of the note hereinbefore mentioned and eighteen 
others of the same series, totalling in all the sum of Two 
hundred twenty-three thousand seven hundred and fiftv dol- 

m/ % 

lars, and giving said trustee the right of sale upon default 
on the part of the grantors, the defendants herein, 
4 in the payment, among other things, of interest on 
said series of notes, or any of them, and of taxes 
levied against said property, and providing further that 
upon any such sale by said trustee before the maturity of 
the said series of notes, the said notes shall become im¬ 
mediately due and payable at the election of the holder 
thereof; and the plaintiffs aver that thereafter, to wit, on 
the 28th day of January, 1930, the aforesaid property, after 
due notice to the defendants, and each of them, was sold at 
public auction by the said National Savings and Trust Com¬ 
pany, as trustee under said deed of trust, for default on the 
part of the defendants in the payment of taxes thereon and 
interest on said series of notes, and from the proceeds of 
said sale interest to the 28th day of January, 1930, and a 
pro rata payment of principal was received by the plain¬ 
tiffs from said trustee and credited on the aforesaid note, 
leaving a present balance due of Six thousand seven hun¬ 
dred eleven dollars and thirty six cents with interest at the 
rate of six per centum per annum from the 28th day of 
January, 1930, and that thereafter the plaintiffs demanded 
the payment of said balance from the defendants, and each 
of them, but the same has not been paid, although due and 
payable. 
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Wherefore the plaintiffs bring this suit and diaim the sum 
of Six thousand seven hundred eleven dollars and thirty- 
six cents ($6,711.36) with interest thereon at the rate of 
six per centum per annum from the 28'th day of January, 
1930, besides costs of suit. 

3. The plaintiffs, William D. Hoover, Alexander Mun- 
caster and Thomas Morton Gittings, Trustees of the Estate 
of Rose Keeling Hutchins, deceased, sue th0 defendants, 
Harry Wardman, Thomas P. Bones and James D. Hobbs, 
jointly and severally, for that heretofore, to wit, on the 12th 
day of June, 1927, the said defendants by their 
5 promissory note, the same being No. lo of a series 
of nineteen notes, jointly and severally promised to 
pay to the order of William D. Hoover, Alexander Mun- 
caster and Thomas Morton Gittings, Executors of the Es¬ 
tate of Rose Keeling Hutchins, deceased, Twelve thousand 
five hundred Dollars on or before June 12th, 1934, for value 
received with interest at six per centum per j annum until 
paid, payable semi-annually and at maturity, and thereafter 
said note was endorsed over by said payees to the plaintiffs, 
who are now the owners and holders thereof, and that 
thereafter, to wit, on the 7th day of October,; 1927, the de¬ 
fendants executed a certain deed of trust, recorded the 31st 
day of October, 1927, in Liber 6014 Folio 471j of the Land 
Records of the District of Columbia, conveying certain 
property, to wit Lots 179 and 9 in Square 2p30, with the 
improvements thereon known as the Westmoreland Apart¬ 
ment House, 2122 California Street, N. W.,| Washington, 
District of Columbia, to the National Savings and Trust 
Company, Washington, District of Columbia,;as trustee in 
and upon certain trusts, to secure the paymeht of the note 
hereinbefore mentioned and eighteen others j of the same 
series, totalling in all the sum of Two hundred twenty-three 
thousand seven hundred and fifty dollars, and giving said 
trustee the right of sale upon default on thp part of the 
grantors, the defendants herein, in the payment, among 
other things, of interest on said series of notes, or any of 
them, and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trustee be¬ 
fore the maturitv of the said series of notes, the said notes 
shall become immediately due and payable at the election 
of the holder thereof; and the plaintiffs aver that there- 





6 


W. D. HOOVER ET AL. VS. H. WARDMAN ET AL. 


after, to wit, on the 2Sth day of January, 1930, the afore¬ 
said property, after due notice to the defendants, and each 
of them, was sold at public auction by the said National 
Savings and Trust Company, as trustee under said 

6 deed of trust, for default on the part of the defend¬ 
ants in the payment of taxes thereon and interest on 

said series of notes, and from the proceeds of said sale in¬ 
terest to the 28th day of January, 1930, and a pro rata pay¬ 
ment of principal was received by the plaintiffs from said 
trustee and credited on the aforesaid note, leaving a present 
balance due of Six thousand seven hundred eleven dollars 
and thirty-six cents with interest at the rate of six per 
centum per annum from the 28th day of January, 1930, 
and that thereafter the plaintiffs demanded the payment 
of said balance from the defendants, and each of them, but 
the same has not been paid, although due and payable. 

Wherefore the plaintiffs bring this suit and claim the 
sum of Six thousand seven hundred eleven dollars and 
thirty-six cents ($6,711.36) with interest thereon at the rate 
of six per centum per annum from the 28th day of January, 
1930, besides costs of suit. 

4. The plaintiffs, William D. Hoover, Alexander Mun- 
caster and Thomas Morton Gittings, Trustees of the Estate 
of Rose Keeling Hutchins, deceased, sue the defendants, 
Harry Wardman, Thomas P. Bones and James D. Hobbs, 
jointly and severally, for that heretofore, to wit, on the 
12th day of June, 1927, the said defendants by their promis¬ 
sory note, the same being No. 16 of a series of nineteen 
notes, jointly and severally promised to pay to the order of 
William D. Hoover, Alexander Muncaster and Thomas 
Morton Gittings, Executors of the Estate of Rose Keeling 
Hutchins, deceased, Twelve Thousand five hundred dollars 
on or before June 12th, 1934, for value received, with 
interest at six per centum per annum until paid, payable 
semi-annually and at maturity, and thereafter said note 
was endorsed over by said payees to the plaintiffs, 

7 who are now the owners and holders thereof, and 
that thereafter, to wit, on the 7th day of October, 

1927, the defendants executed a certain deed of trust, re¬ 
corded the 31st day of October, 1930, in Liber 6014 Folio 
471 of the Land Records of the District of Columbia, con¬ 
veying certain property, to wit, Lots 179 and 9 in Square 
2530, v’ith the improvements thereon known as the West- 
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moreland Apartment House, 2122 California Street, N. W., 
Washington, District of Columbia, to the National Savings 
and Trust Company, Washington, District of polumbia, as 
trustee in and upon certain trusts, to secure the payment 
of the note hereinbefore mentioned and eighteen others of 
the same series, totalling in all the sum of Two hundred 
twenty-three thousand seven hundred and fifty dollars, and 
giving said trustee the right of sale upon default. on the 
part of the grantors, the defendants herein, in the payment, 
among other things, of interest on said series! of notes, or 
any of them, and of taxes levied against said property, and 
providing further that upon any such sale by j said trustee 
before the maturity of the said series of notes, the said 
notes shall become immediately due and payable at the elec¬ 
tion of the holder thereof; and the plaintiffs aver that 
thereafter, to wit, on the 28th day of January, 1930, the 
aforesaid property, after due notice to the defendants, and 
each of them, was sold at public auction by the said Na¬ 
tional Savings and Trust Company, as trustee under said 
deed of trust, for default on the part of the defendants in 
the payment of taxes thereon and interest on said series of 
notes, and from the proceeds of said sale interest to the 
2’8th day of January, 1930, and a pro rata payrpent of prin¬ 
cipal was received by the plaintiffs from said; trustee and 
credited on the aforesaid note, leaving a present balance 
due of Six thousand seven hundred eleven j dollars and 
thirty-six cents with interest at the ratje of six per 
8 centum per annum from the 28th day jof January, 
1930, and that thereafter the plaintiffs demanded 
the payment of said balance from the defendants, and each 
of them, but the same has not been paid, although due and 
payable. 

Wherefore the plaintiffs bring this suit arid claim the 
sum of Six thousand seven hundred eleven j dollars and 
thirty-six cents ($6,711.36) with interest thereoh at the rate 
of six per centum per annum from the 28th day of January, 
1930, besides costs of suit. 

5. The plaintiffs, William D. Hoover, Alexander Mun- 
caster and Thomas Morton Gittings, Trustees Of the Estate 
of Rose Keeling Hutchins, deceased, sue the; defendants, 
Harry Ward.man, Thomas P. Bones and James D. Hobbs, 
jointly and severally, for that heretofore, to writ, on the 12th 
day of June, 1927, the said defendants by their promissory 
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note, the same being No. 19 of a series of nineteen notes, 
jointly and severally promised to pay to the order of Wil¬ 
liam D. Hoover, Alexander Mnncaster and Thomas Mor¬ 
ton Gittings, Executors of the Estate of Rose Keeling 
Hutchins, deceased, Twenty-five hundred dollars on or 
before June 12th, 1934, for value received with interest at 
six per centum per annum until paid, payable semi-annually 
and at maturity, and thereafter said note was endorsed 
over by said payees to the plaintiffs, who are now the 
owners and holders thereof, and that thereafter, to wit, on 
the 7th day of October, 1927, the defendants executed a cer¬ 
tain deed of trust, recorded the 31st day of October, 1930, 
in Liber 6014 Folio 471 of the Land Records of the District 
of Columbia, conveying certain property, to wit, Lots 179 
and 9 in Square 2530, with the improvements thereon 
known as the Westmoreland Apartment House, 2122 Cali¬ 
fornia Street, N. W., Washington, District of Columbia, to 
the National Savings and Trust Company, Washing- 

9 ton, District of Columbia, as trustee in and upon cer¬ 
tain trusts, to secure the payment of the note herein¬ 
before mentioned and eighteen others of the same series, 
totalling in all the sum of Two hundred twenty-three thou¬ 
sand seven hundred and fifty dollars, and giving said 
trustee the right of sale upon default on the part of the 
grantors, the defendants herein, in the payment, among 
other things, of interest on said series of notes, or any of 
them, and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trustee 
before the maturitv of the said series of notes, the said 
notes shall become immediately due and payable at the 
election of the holder thereof; and the plaintiffs aver that 
thereafter, to wit, on the 28th day of January, 1930, the 
aforesaid property, after due notice to the defendants, and 
each of them, was sold at public auction by the said Na¬ 
tional Savings and Trust Company, as trustee under said 
deed of trust, for default on the part of the defendants in 
the payment of taxes thereon and interest on said series 
of notes, and from the proceeds of said sale interest to the 
28’th day of January, 1930, and a pro rata payment of prin¬ 
cipal was received by the plaintiffs from said trustee and 
credited on the aforesaid note, leaving a present balance 
due of One thousand three hundred forty-two dollars and 
twenty-eight cents with interest at the rate of six per 
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centum per annum from the 28th dav of January, 1930, and 
that thereafter the plaintiffs demanded the payment of said 
balance from the defendants, and each of them, but the 
same has not been paid, although due and payable. 

Wherefore the plaintiffs bring this suit and claim the 
sum of One thousand three hundred forty-two dollars and 
twenty-eight cents ($1,342.28) with interest tliereon at the 
rate of six per centum per annum from the!28th day of 
January, 1930, besides costs of suit. 

10 6. The plaintiffs, William D. Hoover, Alexander 

Muncaster and Thomas Morton Gittinjgs, Trustees 
of the Estate of Rose Keeling Hutchins, deceased, sue the 
defendants, Harry Wardman, Thomas P. | Bones, and 
James D. Hobbs, jointly and severally, for mpnev payable 
by the defendants to the plaintiffs for goods Isold and de¬ 
livered by the plaintiffs to the defendants; and for work 
done and materials provided by the plaintiffs to the de¬ 
fendants at their request; and for money lent [bv the plain¬ 
tiffs to the defendants; and for money paid by the plaintiffs 
for the defendants at their request ; and for money received 
by the defendants for the use of the plaintiffs; and for 
money found to be due from the defendants |to the plain¬ 
tiffs on accounts stated between them. And the plaintiffs 
claim the sum of Twenty-eight thousand One hundred 
eighty-seven dollars and seventy-two cents j ($28,187.72)- 
with interest thereon at the rate of six per; centum per 
annum from the 28th dav of January, 1930, besides costs 
of suit, according to the particulars of demahd hereto an¬ 
nexed 

THOS. MORTON GITljlNGS. 

Attorney foi j Plaintiffs . 

i 

Particulars of Demand. 

# * # * * # ! * 

$12,500.00. Washington, D. C., June|12th, 1927. 

On or before June 12th, 1933, we jointly and severally 
promise to pay to the order of William D. Hobver, Alexan¬ 
der Muncaster and Thomas Morton Gittings, jExecutors of 
the Estate of Rose Keeling Hutchins, deceased, Twelve 
thousand five hundred Dollars, for value recdived with in¬ 
terest at six per centum per annum until paid, payable 
semi-annually and at maturity. Each installment of inter- 
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est to bear interest after maturity, if not then paid, at the 
rate aforesaid. 

Payable at-. 

HARRY WARDMAN. 
THOMAS P. BONES. 
JAMES D. HOBBS. 

No. 6 of 19. 

Secured by deed of trust to National Savings and 
11 Trust Company, Trustees; on Lots 179 and 9, 
4 ‘Washington Heights.” 

(Endorsements on back as follows:) Pay to the order of 
William D. Hoover, Alexander Muncaster, Thomas Morton 
Gittings, Trustees of Estate of Rose Keeling Hutchins, 
Deceased. William D. Hoover, Alexander Muncaster, 
Thomas Morton Gittings, Executors of the Estate of Rose 
Keeling Hutchins, Deceased. Interest paid to Dec. 12, 

1927. Aug. 8, 1928, Int. paid to Jun. 12, 1928. Dec. 12, 

1928, Int. paid to Dec. 12, 1928. July 10, 1929, Int. paid to 
Jun. 12, 1929. 


Washington, D. C., January 28, 1930. 

Paid interest on this note at six per cent per annum, 
from June 12, 1929, to date $470.83. Paid on account of 
principal this note $5,788.64—Total $6,259.47. 

Said total payment being pro rata share applicable to 
this note from Trustee’s sale at foreclosure on this date of 
real estate conveyed by deed of trust securing payment 
thereof. 

After application of payments aforesaid, there remains 
a balance of principal of $6,711.36 with interest thereon at 
six per cent per annum from January 28th, 1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

Trustee, 

By DAVID BORNET, 

Assistant Trust Officer. 

$12,500.00. Washington, D. C., June 12, 1927. 

On or before June 12th, 1934, we jointly and severally 
promise to pay to the order of William D. Hoover, Alex¬ 
ander Muncaster and Thomas Morton Gittings, Executors 
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of the Estate of Rose Keeling Hutchins, deceased, Twelve 
thousand five hundred Dollars, for value received with in¬ 
terest at six per centum per annum until j paid, payable 
semi-annually and at maturity. Each instalment of inter¬ 
est to bear interest after maturity, if not then paid, at the 
rate aforesaid. 

Payable at-. 

HARRY WARD MAN. 
THOMAS P. BONES. 
JAMES Dj HOBBS. 

No. 14 of 19. 

I 

Secured by deed of trust to National Savihgs and Trust 
Company, Trustees, on Lots 179 and 9, i*‘Washington 

Heights ’ \ i 

| 

(Endorsements on back as follows:) Pay to order of 
William D. Hoover, Alexander Muncaster, Thomas Morton 
‘ Gittings, Trustees of Estate of Rose Kneeling Hutch- 
12 ins, Deceased. William D. Hoover, Alexander Mun¬ 
caster, Thomas Morton Gittings, Executors of the 
Estate of Rose Keeling Hutchins, Deceased. Interest paid 
to Dec. 12, 1927. Aug. 8, 1928, Int. paid to jun. 12, 1928. 
Dec. 12, 1928, Int. paid to Dec. 12, 1928. Jul.jlO, 1929, Int. 
paid to Jun. 12, 1929. j 

Washington, D. C., January 28, 1930. 

i 

Paid interest on this note at six per cent per annum 
from June 12, 1929, to date $470.83. Paid on account of 
principal this note $5,788.64. Total $6,259.47. 

Said total payment being pro rata share applicable to 
this note from Trustee’s sale at foreclosure ion this date 
of real estate conveyed by deed of trust securing payment 
hereof. 

After application of payments aforesaid, there remains 
a balance of principal of $6,711.36, with interest thereon 
at six per cent per annum from January 28, 1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

Trustee, 

By DAVID BORNET, 

Assistant Trust Officer. 

I 

i 


i 
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$12,500.00. Washington, D. C., June 12th, 1927. 

On or before June 12th, 1934, we jointly and severally 
promise to pay to the order of William D. Hoover, Alex¬ 
ander Muncaster and Thomas Morton Gittings, Executors 
of the Estate of Rose Keeling Hutchins, deceased, Twelve 
thousand five hundred Dollars for value received with in¬ 
terest at six per centum per annum until paid, payable 
semi-annually and at maturity. Each instalment of in¬ 
terest to bear interest after maturity, if not then paid, at 
the rate aforesaid. 

Payable at -. 

HARRY WARDMAN. 
THOMAS P. BONES. 
JAMES D. HOBBS. 

No. 15 of 19. 

Secured by deed of trust to National Savings and Trust 
Company, Trustees, on Lots 179 and 9, “Washington 
Heights.’ ’ 

(Endorsements on back as follows:) Pay to the order of 
William D. Hoover, Alexander Muncaster, Thomas Mor¬ 
ton Gittings, Trustees of Estate of Rose Keeling Hutchins, 
Deceased. William D. Hoover, Alexander Muncaster, 
Thomas Morton Gittings, Executors of the Estate of 
Rose Keeling Hutchins, Deceased. Interest paid to Dec. 
12, 1927. Aug. 8, 1928, Int. paid to Jun. 12, 1928. Dec. 
12, 1928, Int. paid to Dec. 12, 1928. Jul. 10, 1929, Int. paid 
to Jun. 12, 1929. 

13 Washington, D. C., January 28, 1930. 

Paid interest on this note at six per cent per annum 
from June 12, 1929, to date $470.83. Paid on account of 
principal this note $5,788.64. Total $6,259.47. 

Said total payment being pro rata share applicable to 
this note from Trustee’s sale at foreclosure on this date 
of real estate conveyed by deed of trust securing payment 
hereof. 

After application of payments aforesaid, there remains 
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a balance of principal of $6,711.36, with interest thereon 
at six per cent per annum from Januarv 28, 1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, | 

Trustee, 

By DAVID BORNET, 

Assistant Trust Officer. 

$12,500.00. Washington, D. C., June 12th, 1927. 

On or before June 12th, 1934, we jointly ahd severally 
promise to pay to the order of William D. Hoover, Alex¬ 
ander Muncaster and Thomas Morton Gittings, Executors 
of the Estate of Rose Keeling Hutchins, deceased, Twelve 
Thousand five hundred Dollars for value received with in¬ 
terest at six per centum per annum until paid, payable 
semi-annually and at maturity. Each instalment of in¬ 
terest to bear interest after maturity, if not then paid, at 
the rate aforesaid. 

Pavable at-. 

HARRY WAfcDMAN. 
THOMAS P.j BONES. 
JAMES D. ^lOBBS. 

No. 16 of 19. ! 

i 

i 

Secured by deed of trust to National Savings & Trust 
Company, Trustees, on Lots 179 and 9, “Washington 
Heights”. 

& i 

i 

(Endorsements on back as follows:) Pay to the order of 
William D. Hoover, Alexander Muncaster, Thomas Mor¬ 
ton Gittings, Trustees of Estate of Rose Keelihg Hutchins, 
Deceased. William D. Hoover, Alexander | Muncaster, 
Thomas Morton Gittings, Executors of the Estate of 
Rose Keeling Hutchins, Deceased. Interest paid to Dec. 
12, 1927. Aug. 8, 1928, Int. paid to Jun. 12, 1928. Dec. 
12, 1928, Int. paid to Dec. 12, 1928. Jul. 10, 19?9, Int. paid 
to Jun. 12, 1929. 

Washington, D. C., January 28, 1930. 

i 

Paid interest on this note at six per cent| per annum 
from June 12, 1929, to date $470.83. Paid on account of 
principal this note $5,788.64. Total $6,259.47.: 
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Said total payment being pro rata share applicable to 
this note from Trustee’s sale at foreclosure on this date 
of real estate conveyed by deed of trust securing payment 
hereof. 

14 After application of payments aforesaid, there re¬ 
mains a balance of principal of $6,711.36 with inter¬ 
est thereon at six per cent per annum from January 28, 
1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

r TTil Qfp- 

By DAVID BORNET, 

Assistant Trust Officer. 

$2,500.00. Washington, D. C., June 12th, 1927. 

On or before June 12th, 1934, we jointly and severally 
promise to pay to the order of William D. Hoover, Alex¬ 
ander Muncaster and Thomas Morton Gittings, Executors 
of the Estate of Rose Keeling Hutchins, deceased, Twenty- 
five hundred dollars for value received, with interest at 
six per centum per annum until paid, payable semi-annu- 
allv and at maturitv. Each instalment of interest to bear 

•/ V 

interest after maturity, if not then paid, at the rate afore¬ 
said. 

HARRY WARDMAN. 
THOMAS P. BONES. 
JAMES D. HOBBS. 

No. 19 of 19. 

Secured bv deed of trust to National Savings and Trust 
Company, Trustees, on Lots 179 and 9, “Washington 
Heights”. 

(Endorsements on back as follows:) Pay to the order of 
William D. Hoover, Alexander Muncaster, Thomas Mor¬ 
ton Gittings, Trustees of Estate of Rose Keeling Hutchins, 
Deceased. William D. Hoover, Alexander Muncaster, 
Thomas Morton Gittings, Executors of the Estate of Rose 
Keeling Hutchins, Deceased. Interest paid to Dec. 12, 

1927. Aug. 8, 1928, Int. paid to June 12, 1928. Dec. 12, 

1928, Int. paid to Dec. 12, 1928. Jul. 10, 1929, Int. paid to 
Jun. 12, 1929. 
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Washington, D. C., January 28, 1930. 

Paid interest on this note at six per cent per annum from 
June 12th, 1929, to date $94.19. Paid on account of prin¬ 
cipal this note $1,157.72. Total $1,251.91. 

Said total payment being pro rata share Applicable to 
this note from Trustees’ sale at foreclosure on this date 
of real estate conveyed by deed of trust securing payment 
hereof. 

After application of payments aforesaid, there remains 
a balance of principle of $1,342.28, with interest thereon at 
six per cent per annum from January 28, 19^0. 

NATIONAL SAYINGS AND TRUST-* 
COMPANY, | 

Trustee, 

By DAVID BORNET, 

Assistant Trust Officer, 

15 The deed of trust securing said notes Yas executed 
by the defendants, Harry Wardman, Thomas P. 
Bones and James D. Hobbs, on the 7th day! of October, 
1927, and recorded the 31st day of October, 1927, in Liber 
6014 Folio 471 of the Land Records of the District of Co¬ 
lumbia, and contains a provision therein to the effect that 
upon any foreclosure sale by the trustee before the ma¬ 
turity of the notes thereby secured, the said notes shall 
become immediately due and payable at the election of the 
holder thereof. Subsequent to the foreclosure sale, as en¬ 
dorsed on each and every of the aforesaid nqtes, demand 
was made upon the defendants, and each of tjhem, for the 
respective balance due on each note. 

THOS. MORTON GITTINGS, 

Attorney for j Plaintiffs. 

Affidavit of Merit. 

* # * # # * | * 

i 

i 

District of Columbia, ss : 

Thomas Morton Gittings, being first duly sworn, deposes 
and says that he is one of the trustees of the Estate of 
Rose Keeling Hutchins, deceased, the plaintiffs in the 
above entitled suit against the defendants, Hafry D. Ward- 
man, Thomas P. Bones and James D. Hobbs,; and that he 
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has personal knowledge of the matters and things set forth 
in this affidavit. 

Affiant further says that the plaintiffs have a just cause 
of action against the defendants, jointly and severally, in 
that the said defendants as part payment for certain prop¬ 
erty in the District of Columbia known as Lots 179 and 9 
in Square 2530, with improvements thereon called the 
Westmoreland Apartment House, 2122 California Street, 
N. W., executed jointly and severally a series of nineteen 
promissory notes, numbered No. 1 of 19 to No. 19 of 19 
inclusive, totalling in all the sum of Two hundred twenty- 
three thousand seven hundred and fifty dollars, the said 
notes being for varying amounts and payable to different 
parties, all dated the 12th day of June, 1927, and all being 
secured by a certain deed of trust executed on the 7th day 
of October, 1927, by the defendants as joint tenants, 
16 and recorded on the 31st day of October, 1927, in 
Liber 6014 Folio 471 of the Land Records of the 

i 

District of Columbia, conveying to the National Savings 
and Trust Company, of Washington, District of Columbia, 
as trustee, the aforesaid property, in and upon certain 
trusts, and giving said trustee the right of sale at public 
auction upon default on the part of the grantors, the de¬ 
fendants herein, or assigns, in the payment of, among other 
things, of interest on said series of notes, and each of them, 
and of taxes levied against said property, and providing 
further that upon any such foreclosure sale by the trustee 
before the maturity of the said series of notes, the said 
notes shall become immediately due and payable at the 
election of the holder thereof. 

Affiant further says that the plaintiffs are the holders in 
due course of business of the notes of said series set forth 
in the declaration and particulars of demand, which are 
prayed to be read and taken as part hereof; that the sig¬ 
natures to said notes are the genuine signatures of the 
defendants herein, and the said notes are their genuine 
notes; that the said National Savings and Trust Company, 
as trustee under said deed of trust, on the 28th day of 
January, 1930, after due notice to the defendants, and each 
of them, sold the aforesaid property, subject to prior trusts 
of record, at public auction after advertisement for ten con¬ 
secutive days in the Evening Star Newspaper, for default 
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on the part of the defendants in paying interest on the out¬ 
standing notes of said series, and for unpaid taxes against 
said property, and received therefor the sum One hundred 
twelve thousand five hundred Dollars, and aftef paying the 
expenses of sale and commission to itself as daid trustee, 

j * 

and after other necessary adjustments of takes and in¬ 
terest on prior trusts, paid the holders of the Outstanding 
notes of said series interest in full to the 28th dav of 
17 January, 1930, and pro rated the remainder of the 
purchase money on the principal of said nptes, proper 
credits for the same being endorsed on each and every note 
of said series. 

Affiant further says that after giving the ; defendants 
credit on each and every note of said series held by the 
plaintiffs of the proceeds of said foreclosure sale, there re¬ 
mains a balance due, according to said declaration and par¬ 
ticulars of demand, as follows: the sum of Six thousand 
seven hundred eleven dollars and thirty-six cepts each on 
Note No. 6 of 19, Note No. 14 of 19, Note No. 15 of 19, and 
No. 16 of 19, and the sum of One thousand thfee hundred 
forty-two dollars and twenty-eight cents on Note No. 19 of 
19, a total in all of Twenty-eight thousand one hundred 
eighty-seven dollars and seventy-two cents, with interest on 
each respective amount at the rate of six per jcentum per 
annum from the 28th day of January, 1930; that subsequent 
to said foreclosure sale and to the distribution: of the pro¬ 
ceeds therefrom, the plaintiffs demanded from | the defend¬ 
ants, and each of them, the payment of the respective bal¬ 
ance due on each and every note as aforesaid, but the same 
has not been paid, and is now due and payable; and that 
therefore the plaintiffs have just right to recover from the 
defendants the sum of Twenty-eight thousand one hundred 
eighty-seven dollars , and seventy-two cents ($28,187.72) 
wdth interest thereon at the rate of six per centum per an¬ 
num from the 28th day of January, 1930, besides costs of 
suit, exclusive of all set-offs and just grounds of defense. 

THOMAS MORTON GETTINGS. 


Subscribed and sworn to before me this 1st day of May, 
1931. 

GOLDIE STEIN; [seal.] 
Notary Publip, D. C. 
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18 Demurrer. 

Filed June 10, 1931. 

******* 

Now come the defendants, Harry Wardman and Thomas 

* « 

P. Bones, arid demur to the declaration in the above enti¬ 
tled cause and to each count thereof and say that the said 
declaration and each count thereof is bad in substance. 

DAN THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Wardman and Bones. 

Note.— The point of the foregoing demurrer is that no 
note sued on is yet due, on their face they are payable at a 
definite future day, and that a provision in a separate paper 
(deed of trust) can not change that day. The question is 
discussed and the authorities cited in a memorandum which 
the rules require to be filed herewith. 

Supreme Court of the District of Columbia. 

Wednesday, June 24, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jennings Bailey, 
Joseph W. Cox, Justices, presiding. 

******* 

Upon consideration of the demurrer filed herein to the 
declaration it is ordered that said demurrer be and the same 
is herebv sustained. 

The plaintiffs elect to stand upon the remaining counts 
of the declaration, whereupon judgment is ordered. 

Wherefore it is considered that plaintiffs take noth- 

19 ing by this action that defendants go hence without 
day be for nothing held and recover of plaintiffs their 

costs of defense to be taxed by the clerk and have execution 
thereof. 

Whereupon the plaintiffs by their attorney, in open court, 
note an appeal to the Court of Appeals of this District. 
Whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
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leave to deposit Fifty Dollars ($50.00) cash wifh the clerk 
in lieu thereof. 

BAILEY, 

Justice. 

Memorandum. 

June 25, 1931.—$50 deposit in lieu of Appeal Bond. 

| 

Assignment of Errors . 

Filed June 26, 1931. 

i 

# * * * * * * 

I 

The Court erred: 

1. In sustaining the demurrer to each and every count 
of the declaration for that the notes sued on had not 
matured. 

2. In not overruling the demurrer as to each and every 
count of the declaration for that: (a) each and every count 
of the declaration states a good cause of action on a matured 
promissory note or notes. 

3. In respect of other matter apparent on th^ face of the 
record 

THOS. MORTON GITTINGS, 

Attorney for Plaintiffs. 

i 

j 

20 Service of a copy of the foregoing assignment of 
errors accepted this 26th day of June, 1931. 

DANIEL T. WRIGHT, 
PHILIP ERSHL5R, 

Attorneys for Defendants Wardman and Bones. 
Designation of Record. 

\ 

Filed June 26,1931. 

i 

*»•*#• • 

The Clerk will please include in the record to he prepared 
for the Court of Appeals the following: 

1. Declaration, Bill of Particulars and Affidavit of Merit. 

2. Demurrer of defendants, Wardman and Bdnes. 

3. Order sustaining demurrer as to all counts! of declara¬ 
tion. I 
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4. Memorandum of plaintiffs’ election to stand on decla¬ 
ration ; and notation of appeal in open court by plaintiffs; 
and order fixing undertaking for costs or for cash deposit 
in lieu thereof. 

5. Memorandum as to cash deposit for costs on appeal 
having been made by plaintiffs. 

6. Assignment of Errors. 

7. This Designation. 

THOS. MORTON SITTINGS, 

Attorney for Plaintiffs. 

Service of a copy of the foregoing designation of record 
accepted this 26th dav of June, 1931. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendants Wardman and Bones . 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 20, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 79544 at Law, wherein William D. 
Hoover, et al., &c. are Plaintiffs and Harry Wardman et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of August, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5473. William D. Hoover et al., appellants, vs. Harry 
Wardman et al. Court of Appeals, District of Columbia. 
Filed Aug. 19,1931. Henry W. Hodges, Clerk. 

(1010) 
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JAMES D. HOBBS, APPELLEES. 

i 
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STATEMENT OF THE CASE 

This is an appeal from a judgment sustaining a 
demurrer of the appellees, defendants below, to all the 
counts of a declaration filed by appellants, plaintiffs 
below, in a law action to recover the respective balance 
due on each of five promissory notes, made jointly and 
severally by the appellees, and held by appellants, 
none of 'which notes are due and payable upon their 
face but alleged to have matured and become due and 

305 - 1—1 
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payable by virtue of certain provisions contained in a 
deed of trust, executed by the makers of the notes to 
secure their payment, accelerating the maturity of the 
notes, at the election of the holders thereof, after fore¬ 
closure of the security. 

The declaration contains six counts. The first five 
counts thereof each declare in contract for the balance 
due on a single note. The material allegations of these 
counts are identical and stated in the narrative are as 
follows: 

Appellees executed jointly and severally a series of 
nineteen promissory notes totaling the sum of $223,- 
750.00. 

Appellants are the holders of five notes of said series 
(one note set forth in each count) payable to the order 
of William D. Hoover, Alexander Muncaster and 
Thomas Morton Gittings, Executors of the Estate of 
Rose Keeling Hutchins, and duly endorsed by said 
payees to their order. 

To Secure the prompt payment of said series of 
notes, appellees executed a deed of trust, duly recorded 
among the Land Records of the District of Columbia, 
conveying Lots 179 and 9 in Square 2530, with the 
improvements thereon known as the Westmoreland 
Apartment House, 2122 California Street, N. W., District 
of Columbia, to the National Savings and Trust Com¬ 
pany, of the District of Columbia, as trustee, in and 
upon certain trusts, and giving said trustee the right 
of sale upon default on the part of the grantors, appel¬ 
lees, in the payment, among other things, of interest 
on said series of notes, or any of them, and of taxes 
levied against the property, and 'providing further that 
upon any such sale by said trustee before the maturity of 
the said series of notes , the said notes shall become im¬ 
mediately due and payable at the election of the holder 
thereof. 


i 
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Default being made by appellees in the payment of 
interest on said series of notes, and of taxes levied Against 
the real estate, the property was sold at public auction, 
after notice to appellees, and advertisement, by the 
trustee under said deed of trust. 

The proceeds of said foreclosure sale were insufficient 
to pay the series of notes in full, after proper pijo rata 
credits had been paid by the trustee, leaving a balance 
due on each note. Appellants then demanded payment 
of the balances due on their notes from appellees, and 
payment thereof was not made. 

The sixth count of the declaration is laid in assumpsit 
upon the common counts and claims the aggregate 
balances due on said five notes. A bill of particulars is 
annexed to this count and sets forth copies of the notes 
and makes the same allegations as the first five counts 
as to maturity and non-payment. 

The notes sued on are in the form of ordinary 
promissory notes with the exception that there appears 
on their face the following notation: 

“ Secured by deed of trust to National Savings 
and Trust Company, Trustee, on Lots 179 and 9, 
Washington Heights.” 


Appellees filed a general demurrer to each and every 
count of the declaration as being bad in substance on the 
ground that the notes sued on are not due upofi their 
face and that a provision in a deed of trust cannot 
accelerate the time of payment as fixed in the notes. 

The lower court sustained the demurrer as! to all 

i 

counts of the declaration. Appellants elected td stand 
on their declaration and judgment was entered ac¬ 
cordingly. 


j 

i 
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I 

I 


I 
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ASSIGNMENT OF ERRORS 

The Court erred: 

1. In sustaining the demurrer to each and every 
count of the declaration for that the notes sued on had 
not matured. 

2. In not overruling the demurrer as to each and 
every count of the declaration for that: (a) each and 
every count of the declaration states a good cause of 
action on a matured promissory note or notes. 

3. In respect of other matters apparent on the face 
of the record. 

ARGUMENT 

A single question of law is raised by this appeal, 
namely:— 

j “WHETHER AS BETWEEN A MAKER 
AND PAYEE, OR HOLDER STANDING IN 
THE POSITION OF PAYEE, THE TIME OF 
I PAYMENT OF A PROMISSORY NOTE DUE 
AND PAYABLE AT A FIXED DATE THERE¬ 
IN NAMED MAY BE ACCELERATED BY 
j REASON OF THE PROVISIONS OF A DEED 
OF TRUST EXECUTED BY THE MAKER 
OF THE NOTE TO SECURE ITS PAYMENT.” 

The decisions of this Court do not show that it has 
ever considered this question. But, nevertheless, it is 
not a new proposition of law. And the point has been 
considered numerous times by State Courts of last 
resort, and several times by other Federal Courts. The 
authorities are in hopeless conflict resulting in two 
different theories unreconcilable in their reasoning. 

The weight of authority, including the decisions of 
the Federal Courts, hold that in such a case the note 
and mortgage or deed of trust are to be read and con- 
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strued as one instrument and that an acceleration pro¬ 
vision contained in the mortgage or deed of trust] when 
it has become operative, matures the note for all pur¬ 
poses, that is to say for purposes of the foreclosure of 
the security and also for separate action on the note. 

The other line of authorities hold the acceleration 
provision only matures the note for the purposes;of the 
foreclosure of the security and distribution pf the 
proceeds realized therefrom in so far as they will pay 
the note. That the note is not matured for purposes of 
suit thereon. 

Supporting the weight of authority are the following 
decisions which are relied upon by counsel for appellant 
to support the counts of the declaration. Gregpry vs. 
Marks, 8 Biss. (U. S.) 44; Wheeler & Wilson Mtfg. Co. 
vs. Howard, 28 Fed. 741; Brewer vs. Penn. Mutual Life 
Ins. Co., 94 Fed. 347; First National Bank vs. \ Peck, 
8 Kan. 60; Darrow vs. Schullin, 19 Kan. 57; Chambers 
vs. Marks, 93 Ala. 412; Williams vs. Douglass, 47 La. 
Ann. 1277; Grand Island Savings & Loan Asspc. vs. 
Moore, 40 Neb. 685; Constendine vs. Moore, et jal., 65 
Neb. 291; Swearingeh vs. Lahner, et al., 93 Iowa 147; 
Banzer vs. Richter, 123 N. Y. Supp. 678; Parks vs. 
Cooke, 3 Bush. 168; Henry vs. Hodge, et al., 171 Ill. 
App. 10; Fox vs. Gray, 105 Iowa 433; Durham vs. 
Rasco, 30 New Mex. 16; Wilson vs. Kirchner, 143 Wash. 
342; McCormick vs. Daggett, 162 Ark. 16. j 

A complete annotation of the cases upon this question 
is found in 34 A. L. R. 848 to 861, and in 54 A.j L. R. 
185 to 186. 

See also Jones on Mortgages, 8th Ed., Sec. 1507, 
p. 992; 8 Corpus Juris, p. 199; 3 R. C. L., Sec. 436, p. 
413. 

Counsel will not attempt to review all the | above 
mentioned cases but only the decisions of the Federal 
Courts and the recent decisions of the State Qourts, 
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the reasoning in all the cited cases being the same. 

In Wheeler & W r ilson Mfg. Co. vs. Howard, 28 Fed. 
741, the late Mr. Justice Brewer of the Supreme Court 
of the United States, then sitting as one of the judges of 
the Circuit Court of Appeals for the Eighth Circuit, 
said in part:— 

“In this case there are demurrers to the second 
and third counts of the petition. The question 
rests on these facts: In the spring of 1885 the 
defendant executed three notes, due respectively, 
in one, two and three years. At the same time, 
to secure these notes, he executed a deed of 
trust and mortgage. In one of these instruments 
it was stipulated that, upon default in payment of 
either of the notes, the entire indebtedness should 
immediately become due, in the other that upon 
default in the payment of either of the notes, all 
should, at the option of the holder, become due. 
The note due in the spring of 1886 was not paid, 
and the holder of the three, who was the payee 
of the three, gave notice of his option, and de¬ 
clared that all were due, and brought this action 
at law, upon the three notes, setting up one in 
each count; in the second and third counts 
averring these stipulations in the deed of trust 
and in the mortgage, and the exercise by him of 
his option, and notice to the maker thereof. 

“The demurrer runs to these last two counts, 
and it is insisted that the effect of such a provision 
is to render the later notes due simply for the 
purpose of a foreclosure of the deed of trust and 
mortgage; that, if such foreclosure is had, the 
entire debt is to be considered due, in order that 
the proceeds of the sale may be distributed 
immediately, and not retained in the hands of 
the trustee until such time as the later notes 
become due, and that it does not have the effect 
of an absolute stipulation, making these later 
notes due for all purposes. 

“In the case of Noell vs. Gaines, 68 Mo. 649, 
the question was presented to the supreme court 
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of this state, and by it was held that such stipula¬ 
tion was absolute and general; that it made all 
the notes due, and due for all purposes.! It is 
true, there is a dissenting opiinion of great vigor, 
w r ritten by Judge Hough, in which he sliows, I 
think satisfactorily, that the opinion Of the 
majority is a departure from the prior rulings of 
that court. But that ruling, made in 1878, has 
not been disturbed. So far, therefore, as this 
court is bound to follow in such a question the 
ruling of the supreme court, we must holid that 
these three notes became due, and due jfor all 
purposes. 

“Independent of that decision, it is in accord 
with my own views of w'hat the law is. It is 
elementary that where two instruments are 
executed at the same time, having reference to 
the same transaction, they are to be construed 
as though there was but one instrument. j Now, 
here according to the averments of this petition, 
this mortgage and this deed of trust were ex¬ 
ecuted at the same time, and to secure! these 
notes; they were parts and parcels of one trans¬ 
action, and are to be construed as one instrument; 
and if there were but one instrument, an^I that 
containing a promise to pay money atj three 
separate times, with a proviso that, upon a failure 
to pay the first sum at the time named, all ghould 
become due, I cannot see how, logically, ^ve can 
escape the conclusion that the parties hav^ made 
an absolute, unconditional stipulation, operative 
under all circumstances and for all purposes. 
I had occasion, when I was on the supreme! bench 
of my own state, to consider this matter in two 
or three cases, and that was the conclusion I 
then came to, and it is unchanged.” 

The case of Noell vs. Gaines, 68 Mo. 649, cited by 
Mr. Justice Brewer in his opinion in Wheeler & Wilson 
Mfg. Co. vs. Howard, supra, was later overruled by the 
Supreme Court of Missouri. But the Federal Courts 

have never repudiated the doctrine laid down by Mr. 

j 
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Justice Brewer and it has been consistently followed. 

In the case of Brewer vs. Penn. Mutual Life Ins. Co., 
94 Fed. 347, the Circuit Court of Appeals for the Eighth 
Circuit, said in part:— 


“The only question therefore, wdiich requires 
consideration, is whether the agreement con¬ 
tained in the deed of trust that, in case of any 
default, the whole amount due on the notes 
might be collected after ten days’ notice, should 
be construed as an agreement that it might be 
collected by foreclosure proceedings only, or as an 
agreement that it might be collected by an appro¬ 
priate form of procedure which the note holder 
elected to pursue. This question has given rise 
to some conflict of opinion. It was early held in 
this circuit by the then Circuit Judge, now Mr. 
Justice Brewer, that, where notes and a deed of 
trust securing the same are executed at the same 
fiime, they should be regarded as one instrument, 
and read together, and that, if a deed of trust 
contains a provision giving the holder an option 
in a certain event to declare the notes due in 
advance of. the time specified on their face, such 
option, when lawfully exercised in the mode 
provided, should be regarded as rendering them 
due for all purposes, and not merely for the pur¬ 
pose of a foreclosure. Wheeler & Wilson Mfg. 
Co. vs. Howard, 28 Fed. 741. Since this decision 
it has been generally regarded as established in 
this circuit, the question being one of general 
law. (citing cases) ... In the case at bar 
the controversy is between the original parties 
to the note and deed of trust, the question as to 
the rights of indorsers in such cases, whatever the 
same may be, being in no wdse involved. We 
accordingly adhere to the rule which has hereto¬ 
fore obtained in this circuit, holding in the present 
case that the right to collect the note which was 
given to the mortgagee by the terms of the 
mortgage in question in case the mortgagor made 
default in paying the interest thereon when it 
became due was a right to collect it by suit in 
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the ordinary form, as well as by proceedings in 
foreclosure. Such was the view of the circuit 
court, and its judgment is hereby affirmed.” 

In the case of Keene Five Cent Savings Bank vs. 
Read, 123 Fed. 221 at page 225, it was held that such an 
acceleration provision is not self operating but the 
doctrine laid down in Wheeler & Wilson Mfg. j Co. vs. 
Howard, supra, and Brewer vs. Penn. Mutual Life Ins., 
supra, was fully recognized and these decision? cited. 
See also Philippi Collieries Co. vs. Thompson, 103 Fed. 
23 at page 27, where these two cases are again cited with 
approval, although the point involved is somewhat 
different than in the case at bar. 

In Durham vs. Rasco, 30 New Mexico 16, decided in 
1924, the appellant had delivered to the appellee his 
two promissory notes and to secure their payment ex¬ 
ecuted a chattel mortgage containing an acceleration 
provision. The notes were payable at different crates on 
their face. The first note became due and was nbt paid. 
The second note was declared due by virtue of the 
acceleration provision in the mortgage. Suit was in¬ 
stituted in a justice court on both notes. Upon judg¬ 
ment being entered for the total balance due qn both 
notes an appeal was taken to the Supreme Court of New 
Mexico, which court in its opinion said:— 

! 

“As we have previously suggested, according 
to its face and tenor, the second note had not 
matured at the time the suit was filed or! at the 
time judgment was rendered in the justice court. 
To accelerate its maturity, the appellee relied 
upon the following provision contained in the 
chattel mortgage: 

“ Tf all the conditions herein expressed shall 
be complied with this mortgage shall be vc^id, but 
if the first party shall fail to pay any part} of the 
indebtedness hereby secured when due, cjr shall 
fail to comply with the conditions herein ex- 
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pressed, or any of them, or if from any cause the 
holder thereof shall deem themselves insecure, 
then all the indebtedness hereby secured shall at 
the option of the holders become due.’ . . . 

“The authorities dealing with the effect of such 
a provision in a mortgage, securing a series of 
notes maturing at different times, are in hopeless 
conflict, as there may be found among them 
variant and divergent views. 8 C. J. p. 199; 
3 R. C. L. Sec. 436, p. 413. It is held by a very 
respectable array of courts that such a provision 
matures the then unmatured notes belonging to 
the series for the purpose of foreclosure and to 
exhaust the mortgage security only, and not for 
the purpose of securing a personal judgment; 
that the remedy of foreclosure alone is ripened 
upon a default, (citing cases) but, by what we 
consider to be the better reasoned cases, it is held 
that the notes and mortgage form parts of one 
and the same transaction and agreement, and 
should be construed together, so that default in 
the payment of any of them, under the terms of 
the mortgage, matures the entire debt for all 
purposes, and entitles the holder thereof to a 
personal judgment as well as a decree of fore¬ 
closure. Indeed, they must be read and con¬ 
strued together in order to view the entire con¬ 
tract of the parties. To consider and construe 
them separately is to dissociate the instruments 
which the contracting parties united and made 
component parts of their entire agreement, and 
to some extent at least mutually dependent. 
This view is sustained by numerous authorities, 
including the distinguished Mr. Justice Brewer, 
(citing cases) . . .” 


McCormick vs. Daggert, 162 Ark. 16, decided in 
1924, involved a note silent, as the note in the instant 
case is, as to any acceleration of the time of payment 
thereof for default in payment of interest, such pro¬ 
vision being only found in the deed of trust. The court 
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concludes its opinion concerning the effect of |such a 
provision in the deed of trust by saying:— 

“We have concluded that the better tule, as 
well as the weight of authority, is that ah accel¬ 
erating clause which matures the debt, matures 
it for all purposes.” 

The most recent decision discovered by Counsel, 
adopting the theory here contended for, is the base of 
Wilson vs. Kirchner, 143 Wash. 342, decided in 1927, 
where the court said:— 

“The plaintiff brought this action to recover 
on a note for S3,000.00 and interest, executed in 
his favor by the defendants. The note Was not 
due by its terms at the time the suit was brought, 
but at the time of its execution the defendants 
had executed a mortgage as security therefor, 
which provided, among other things, that they 
would pay the taxes and assessments levied 
against the property, the interest as it became 
due, keep the buildings insured, and th^t:— 

“ 'in case any taxes shall become delinquent 
and remain unpaid, or such insurance sh^ll not 
be procured or interest as provided in said note 
shall become due and unpaid, then the whole of 
the principal and interest of said note, and the 
moneys secured thereby shall immediately be¬ 
come due and payable and this mortgage may be 
foreclosed for the whole of said moneys /1 

“Because of failure to pay the taxes and keep 
the insurance up as required by the terms I of the 
mortgage, the plaintiff brought suit to declare the 
note due. . . . 

“A single question is presented by the record: 
May the holder of a promissory note secured by a 
mortgage bring action thereon and accelerate the 
due date by terms of the mortgage and jat the 
same time waive his rights to foreclosure 'of the 
security? 

“The courts are not harmonious upon the ques¬ 
tion , hut what we conceive to he the cases supported 
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by the better reasoning as well as the weight of 
authority answer the question in the affirmative. 

“The decisions upon this matter are based 
upon two opposed theories of the relationship 
between a note and the mortgage given to secure 
the debt. One line of authorities holds that the 
note and mortgage represent the contract be¬ 
tween the parties; that they will be read together 
to determine what the agreement was, and that 
if, when read together, it appears that the parties 
have contracted for acceleration of the debt the 
amount of the note becomes due for all purposes. 
The other line holds that the note and mortgage 
are distinct instruments, and that the stipulations 
in the mortgage furnishes a remedy on the 
mortgage for foreclosure and for that purpose 
only the note may be regarded as due.” 

After reviewing the cases on the subject, the court 

concludes:— 

“It is clear that the parties by contract have 
provided that upon certain defaults Then the 
whole of the principal and interest of said note, 
and the moneys secured thereby shall immediately 
become due and payable.’ 

“No stronger words could be used to express 
. the provision that the note become due. The 
mere fact that the holder may also foreclose the 
mortgage does not add to his remedies, but in no 
wise compels him to resort to it if he does not 
wish to. . . .” 

The bulk of all large financing in the United States 
takes place, as we all know, in the City of New York. 
And the courts of New York State follow the construc¬ 
tion here contended for. 

In Banzer vs. Richter, 123 N. Y. Supp. 678, the court 
said: 

“The contract, the bill of sale, the chattel 
mortgage, and the note, formed but one contract, 
and must be read together as one instrument. 
Ewing vs. Wightman, 167 New York 107; Roger 
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vs. Smith, 47 N. Y. 324; Knowls vs. Tbome, 96 
N. Y. 5234. The plaintiff does not sue in this 
action upon notes which, according to \heir face 
have become due , but refers to the agreement con¬ 
tained in the contract and chattel mortgage, 
according to which the notes sued upop, having 
months and years yet to run, according to their 
face, are made presently payable by ! previous 
default. . . . 

“The plaintiff does not sue simply Upon the 
notes, but recognizes that the notes were made 
part of a contract the basis of his actijon, as in 
fact it must be. He, however, has rpade the 
mistake of considering the clause making all notes 
due upon nonpayment of any one as giving an 
option, which he may or may not exercise. This 
is not so. The contract and chattel mortgage do 
not say that the remaining notes, upon default 
shall immediately become payable at t^ie option 
of the seller, but shall be immediately payable. 
The plaintiff had no option upon default of the 
first note. All of the others were immediately 
due, and it was a right of the defendant to have 
them due and payable at that time, as the statute 
of limitations would begin to run against them as 
of that date of default. First National Bank vs. 
Peck, 8 Kan. 660. 

I 

• • • • • • • • • 

“The notes and contemporaneous writings con¬ 
stituted but one contract for the payment of 
money.” 

See also Klipstein vs. Wolf son Holding Co., 195 N. Y. 
Supp. 734 where the same principal is fully recognized. 

The principal laid down in these two cases in Nev^ 
York Supplement Reporter is taken from what the 
Court of Appeals of New’ York said in its opinion in 

Ewing vs. Wightman, 167 N. Y. 107 at page; 112: 

| 

“It is a familiar rule that several instruments 
made between the same parties at the same time 
and relating to the same subject matter;are to be 
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read as one instrument . . . and if one of 

thd writings is a negotiable instrument, the same 
rule applies in an action between the parties to it 
or their representatives.” 

This Court should bear in mind at all times that the 
appellants do not claim to be bona fide holders for value 
of the notes sued upon but merely holders standing in the 
same 'position as the original payees thereof. This is a 
very important distinction as the majority of the cases 
cited by counsel do not extend the principal laid down 
beyond the original parties to the transaction, or persons 
standing in their shoes. However, for the information of 
the Court, it may not be out of place to say, that other 
cases are pending in the lower court involving on one 
side payees or holders and on the other endorsers or 
guarantors in which the same point is at issue. Some of 
which cases may reach this Court in due course. 

The demurrer in the lower court was heard before 
Mr. Justice Bailey who, after the point involved was 
brought out, declined to hear further argument from 
counsel stating in substance that he concurred in a 
recent opinion written by Mr. Justice Stafford in a 
similar suit holding that a note and the deed of trust 
securing it are separate instruments and are not to be 
read and construed together so as to read into the note 
the provisions of the trust for purposes of suit on the 
note. Mr. Justice Stafford’s opinion (see Wilson vs. 
Davis, Law No. 7S213, S. C. D. C.) cites with approval 
the opposing line of authorities on this question. But 
goes a step further, and this is the reason the opinion is 
here mentioned, and holds that Indiana & Ill. Central 
Ry. Cci. vs. Sprague, 103 U. S. 756 is decisive of the 
point and that this case has been overlooked by the 
writers of the other decisions both pro and con. This 
interpretation, with all due respect to Mr. Justice 
Stafford, is not accepted by counsel. 



Indiana & Ill. Central Ry. Co. vs. Spragu^, supra, 
involved an entirely different question. In that case 
there was a discrepancy between the terms of certain 
railway bonds and the mortgage indenture 'securing 
their payment. The only point before the court was 
which language prevailed. In deciding the question the 
Supreme Court said in conclusion:— 

“The bond being the principal thing containing 
the obligation of the Company, and the mortgage 
a mere security to ensure the performance of that 
obligation, the terms of the bond should Control.” 

It is respectfully submitted there is no analogy between 
that case and the case at bar. 

Counsel has examined the decisions of the Supreme 
Court of the United States very carefully and has been 
unable to find any decision involving the question in the 
manner here raised. But submits the Supreme Court 
in an unbroken line of decisions has clearly recognized 
and approved in suits in equity to foreclose mortgages or 
deed of trusts the principle that the time of payment of 
an obligation, such as a bond or a note, may be accele¬ 
rated by virtue of the provisions contained in the 
mortgage or deed of trust securing its payment, j Noonan 
vs. Lee, 2 Black (U. S.) 499; Olcott vs. Bynum, |17 Wall. 
(U. S.) 44; Railway Co. vs. Fosdick, 106 U. S. 47. 

Noonan vs. Lee, supra, involved a bill in equity filed 
in the District Court of the United States for the District 
of Wisconsin to foreclose a purchase money mortgage, 
conditioned to secure the payment of $4,000 in four equal 
installments, with interest at the rate of seven per cent 
per annum, payable annually, according to thb condi¬ 
tions of a bond of the same date; and also to se|cure the 
payment of all taxes upon the property. The mortgage 
provided that upon any default in respect of the due 
date of principal, interest, or taxes, the entire principal 


16 


of the mortgage debt should, at the option of the mort¬ 
gagee, be deemed to have become due, and should, with 
the interest thereon, be collectible. In its decision the 
court said:— 

“the proofs in this case show, that before filing 
his bill, Lee notified Noonan, that he elected to 
consider the entire amount of the mortgage debt as 
due. This entitled him to a decree for the full 
amount , although according, to the terms of the 
bond , one of the installments was not due when the 
bill was filed. Noyes vs. Clark, 7 Paige, 180. 

“It remains to consider that part of the decree 
which directs Noonan to pay the balance which 
may remain unsatisfied after exhausting the pro¬ 
ceeds of the mortgaged premises. 

“The equity jurisdiction of the courts of the 
United States is derived from the Constitution 
and Laws of the United States. Their powers 
and rules of decision are the same in all the 
States. Their practice is regulated by themselves, 
and by rules established by the Supreme Court. 
This court is invested by law with authority to 
make such rules. In all these respects they are 
qnaffected by state legislation. . . . 

“A majority of my brethren are of the opinion, 
and I am directed by them so to announce, that in 
the absence of a rule of this court authorizing it 
to be done, it was not competent for the court 
below to make such an order.” 

Subsequent to the above mentioned decision the 
Supreme Court in 1863 promulgated a new rule, known 
as Equity Rule 92, authorizing deficiency decrees with 
execution as at law to be entered in foreclosure suits in 
equity. This rule is known today as Equity Rule 10. 

Olcott vs. Bynum, supra, was decided after the enact¬ 
ment of Equity Rule 92 and the court said in part:— 

“If a mortgage provide that upon default in 
the payment when due of a part of the amount 
secured, the whole shall become due and may be 


17 


! 

I 

collected, such a stipulation is valid and hiay be 
enforced. Noonan vs. Lee, 2 Black 5091 

“So where a bond contains such a stipulation, 
it may be enforced accordingly in an a!ction at 
law. James vs. Thomas, 5 Barn. & Ad., 4p. But 
the bond in this case as recited in the mortgage 
contained no such stipulation.” 

i 

I 

The doctrine of acceleration of time of payment, 
therefore, is fully recognized by the Supreme Court in 
equity, even to the extent of entering a deficiehcy de¬ 
cree against the maker of the obligation. 

If the notes in the instant case had contained on their 
face an acceleration provision maturing all note^ of this 
series upon non-payment of interest or of principal due 
on any note of said series, could there be any Question 
under the doctrine expressed in Olcott vs. Bynum!, supra, 
that an action at law for the respective balances due 
would lie? And, if this is so, as counsel contends it is, 
it only requires analogous reasoning to hold tjiat the 
present action is not immaturely brought. The notes 
and deed of trust are but one agreement as betwjeen the 
parties to this appeal. 

The principal of law here contended for does not 
destroy the negotiability o£.the notes sued upop either 
under the Negotiable^Sections of the D. C. Qode or 
under the usages of the law merchant. 

The notes are for certain sums of money, payable to 
definite persons or their order, and payable on of before 
fixed future dates. Reading into the notes the provisions 
of the deed of trust accelerating the time of payment 
thereof under certain conditions does not render the 
time of payment or the amount to be paid uncertain. 

Section 1305 of the D. C. Code provides H— “An 
instrument to be negotiable must conform to the; follow¬ 
ing requirements: . . . Second. It must contain 

an unconditional promise or order to pay a certain sum of 
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money. 77 Section 1306 provides: “The sum payable is a 
sum certain within the meaning hereof, although it is to 
be paid . . . Third. By stated installments, with 

a provision that upon default in payment of any in¬ 
stallment or of interest the whole shall become due; or 
. . . 77 Section 1308 provides: “An instrument is 

payable at a determinable future time, within the 
meaning hereof, which is expressed to be payable. 
. . . Second. On or before a fixed or determinable 

future time specified therein; or . . . 77 

The Supreme Court of Arkansas in the case of Mc¬ 
Cormick vs. Daggett, supra, which involved the same 
question as the instant case, on the question of negotia¬ 
bility, and construing similar provisions of the Nego¬ 
tiable Instrument Law of Arkansas, said:— 

“We are also of the opinion that the note loses 
none of its attributes as a negotiable instrument 
because its payment is, or may be accelerated by 
the recitals of the instrument securing its pay¬ 
ment. The argument is that the acceleration 
clause in the deed and in the deed of trust, if read 
into the note, renders the time of payment, and 
consequently the amount to be paid, uncertain, 
and thereby destroys the quality of the note as a 
negotiable instrument. The weight of authority 
appears, however, to be against this view, 
although the authorities are divided. 

“But the negotiable instrument law, which has 
been adopted in this State, appears to settle the 
question. Section 1 of this act . . . defines 

the requirements of negotiable instruments, the 
second of which is that the instrument must con¬ 
tain an unconditional promise or order to pay a 
sum certain in money, and the third that it must 
be payable on demand or at a fixed or determin¬ 
able future time. Section 2 of this negotiable 
instrument act . . . defines the conditions 

under which the sum payable is a sum certain, 
the third of which reads as follows: 

“ ‘(3) By stated installments with a provision 


19 


that , upon default in payment of any installment 
or of interest , the whole shall become due. | 

“Thus it appears that sanction is given in the 
negotiable instrument act to the acceleration of 
payment and negotiability is not thereby de¬ 
stroyed. Thrope vs. Mindeman, 68 L. R. A. 146.” 

The same principle is laid in Durham vs. Rascoi, supra, 
in which case the acceleration provision was onl}!- in the 
chattel mortgage. The court said:— 

“And the conclusion which we have reached 
with respect to the provision of this kipd in a 
mortgage does not render such notes non-nego- 
tiable. By the weight of authority it does not 
deprive them of their negotiability. Hollijday vs. 
State Bank vs. Hoffman, 85 Kan. 71; Des jVIoines 
Savings Bank vs. Arthur, et al, 163 Iowa 205; 
Westlake vs. Cooper, et al, 171 Pac. 859, LL R. A. 
1918D, 522; Nickell vs. Bradshaw et al, |94 Or. 
580, 11 A. L. R. 623.” j 


Commercial Savings Bank vs. Schaffer, 190 Iowa 
1088, is a very strong case upholding this principal. 
The court said in part:— 

“In Des Moines Savings Bank vs. Arthur, 163 
Iowa 205, w*e had under consideration a note and 
mortgage, the latter containing stipulations, re¬ 
garding the payment of taxes, committing!waste, 
providing insurance, and similar matters. It also 
contained this clause. 

“ ‘A failure to comply with any of the i agree¬ 
ments hereof (including warranty of title) Icauses 
the whole debt to at once become due and collect¬ 
ible, if said second party or assigns so | elect.’ 

“We said:— 

“ ‘As the provisions of the mortgage in the case 
at bar did not render the amount payable pn the 
note uncertain, the note cannot be denounced as 
non negotiable on this ground. Nor d}d the 
clause giving the mortgagee on breach of certain 
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conditions the election to declare the entire in¬ 
debtedness due. Under the Negotiable Instru¬ 
ment Act, an instrument to be negotiable, must 
be payable on demand, or at a fixed or determ¬ 
inable future time. Sec. 3060—1, Code Supp. 
This note was payable on the 6th day of October, 
1910. It was certain that the time would arrive 
when the note would be payable, and the circum¬ 
stances that it might become payable before that 
time upon the default of the maker in certain 
respects at the option of the payee or holder did 
not affect its negotiability.’ 

“In the instant case, the note, by its terms, was 
payable June 15, 1918, and as declared in the 
Arthur case: 

“ Tt was certain that the time would arrive 
when the note would be payable, and the circum¬ 
stances that it might become payable before that 
time upon the default of the maker in certain 
respects at the option of the payee or holder did 
not affect its negotiability.’ 

“The Arthur case was approved in Lundeau vs. 
Hamilton, 184 Iowa 907, as to the question. 

“The rule announced in these cases is de¬ 
terminative of the question in the instant case. 
We hold that the clause in the note in question 
providing that 'upon the failure to pay any of 
said interest within thirty days after due, shall 
cause the whole note to beome due and collect¬ 
ible at once’ did not render the note nonnegoti- 
able. 

“As bearing on the question in other jurisdic¬ 
tions, see Chicago R. E. Co. vs. Merchants Bank, 
136 U. S. 268; Hunter vs. Clarke, 184 Ill. 158.” 

Hunter vs. Clarke, 184 Ill. 158-161 holds as follows:— 

“If a note is for the payment of money it must 
be for a fixed sum, payable at all events and at a 
time specified therein or at a time which must 
certainly arrive. The objections made to this 
note are, that when read with the mortgage 
therein referred to it may become payable before 
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the time specified in the note, and by virtue of 
the provisions of the mortgage it secures an un¬ 
certain sum for taxes and insurance and secures 
the holder against acts constituting wajste. 

“Assuming that the note and mortgage are to 
be construed as one instrument so far as the 
stipulation of the mortgage may affect the note, 
the first question is whether a provision that 
upon a certain contingency the holder shall have 
the option to declare a note due before ihe time 
fixed for its maturity will destroy its negotiability 
It is true that the money must be certainly pay¬ 
able, and if it is uncertain whether thd money 
will ever become due the instrument is not a 
promissory note. Here it is certain that j:he time 
would arrive when the note w^ould be payable. 
It would be due absolutely on March 1, 1^94, but 
upon a certain contingency it might became due 
earlier. Notes payable at or before a given date 
are negotiable. ... An option of the maker 
to pay before the date fixed does not affect the 
negotiability of the note, and it is |payable 
absolutely notwithstanding the option. | . . . 

A note payable by installments is negotiable, 
although the whole is to become due upon a 
failure in the payment of an installment or the 
non payment of interest. . . . So j a note 

payable at a date certain, or sooner, upon the 
happening of some specified event, is held to be 
due at such date and is negotiable; as, for example, 
a note due at a fixed day, or before, if made out of 
the sale of certain property or upon making a 
collection, or in case of the death of the maker 
before such day. . . . There can i be no 

difference, in principle, between the exercise of an 
option by the maker to pay before a certaih day or 
a provision that the notes shall be due upon the 
happening of some event prior to the date fixed 
and an option of the holder to declare it due upon 
the occurence of some event. The provision for 
declaring the note due did not affect its negotia¬ 
bility.” 
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In Chicago Ry. Equip. Co. vs. Merchant’s National 
Bank of Chicago, 136 U. S. 286, the Supreme Court of 
the United States had before it the question as to 
whether a certain series of promissory notes were 
negotiable instruments. The notes were in the usual 
form of a promise to pay a fixed sum of money at a named 
dated but contained upon their face the following 
condition, among others not pertinent here, “this note 
is one of a series of twenty-five notes, of even date here¬ 
with, of the sum of five thousand dollars each, and shall 
become due and payable to the holder on the failure of 
the maker to pay the principal and interest of any one 
of the notes of said series.” In holding that this pro¬ 
vision did not destroy the negotiability of the notes, 
the Supreme Court said in part:— 

. . we are of opinion that they are of the 

class of instruments that are negotiable according 
to the mercantile law, and which, in the hands of a 
bona fide holder for value, are protected against 
defenses of which the maker might avail himself 
if sued by the payee. They are promises in 
writing to pay fixed sum of money to a named 
person or order, at all events, and at a time which 
must certainly arrive. Ackley School Dist. vs. 
Hall, 113 U. S. 135. . . . It is true that, 

upon the failure of the maker to pay the principal 
and interest of any note of the whole series of 
twenty-five, the others would become due and 
payable, that is, due and payable at the option 
of the holder. But a contingency under which a 
note may become due earlier than the date fixed 
is not one that affects its negotiability. (Page 
284.)” 

For more than seventy-five years past notes and deeds 
of trust in similar or identical form as here in question 
have been in use in the District of Columbia. And the 
general understanding of this Bar has been that after a 
foreclosure sale under a deed of trust the effect of the 
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acceleration provision in the trust was to matkire the 
notes immediately and that an action at law accrued 
thereon. And counsel submits such has also been the 
impression of the investing public. At the present time, 
as the land records of the District show, millions of 
dollars of such notes are outstanding in the hands of 
private individuals, corporations, banks and trust com¬ 
panies, estates, insurance companies and chjaritable 
institutions. To adopt the view taken by thte lower 
court will upset what was thought to be a well settled 
right. Otherwise the many able counsel at this! Bar, of 
the present and past generation, would have long ere 
this adopted a form of note with the acceleration pro¬ 
vision therein. With the result that all foreclosures based 
upon notes in similar form will take place by;bills in 
equity where there is no question under such jcircum- 
stances a deficiency decree could be entered, j D. C. 
Code Section 95. And with no material gain to the 
makers of notes, as the additional expense incurred will 
be charged against them and only increase the amount 
of the deficiency. 

CONCLUSION 

! 

Counsel respectfully submits that at this late date the 
doctrine early laid down in the Federal Courts, and ever 
since followed, as the cited cases show, and supported 
by the weight of authority, past and present,! in the 
State Courts of last resort should not be disturbed. 

The order of the lower court should be reversed and 
the case remanded with instructions that an cjrder be 
entered dismissing the demurrer as to each and every 
count of the declaration and for further proceedings not 
inconsistent therewith. 

! 

Respectfully submitted: 

THOS. MORTON GITTINGS, 

Attorney for Appellants. 
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The notes sued on, show on their face that they have 
not yet become due. 

i 

The point of the demurrer is that each note being 
upon its face payable upon a fixed and definite day, 
no provision in a separate deed of trust can accelerate 
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or delay or change the date of payment. While there 
is a seeming (but not a real) conflict of authorities upon 
the question, yet the preponderance of authority, the 
drift of the recent decisions and the logic of the matter 
favor the demurrer. Rather than select merely the num¬ 
erous cases which support the demurrer, annotated cases 
are cited herein, so that the Court at a glance may have 
the benefit of what authorities there are on both sides of 
the question. The annotated cases referred to are Winne 
v. Lahart, 34 A.L.R. 844 and Baird v. Meyer, 56 
A.L.R. 175. 

No local decisions have been found but the local 
Negotiable Instruments Act seems, as will hereafter be 
pointed out, to settle the question locally. 

A study of the authorities shows that the phraseology 
of the note itself has much to do with the decision of the 
question; that is, if the note on its face refers to the ac¬ 
celeration clause in the mortgage, the accelerative clause 
is held by some cases, to operate, but the note loses its 
quality of negotiability. 

On the other hand, if the note on its face makes no 
reference to the acceleration clause in the mortgage, then 
the acceleration clause is held to be for purposes of fore¬ 
closure only; the note retains its quality of negotiability, 
and its maturity is not accelerated by the provision of the 
mortgage. 

Query? If the very Law attaches the quality of nego¬ 
tiability to notes made in a certain form, how can that 
quality which the law attaches to that form be detached 
and taken away by an extraneous instrument? 

It is in this respect that the local Negotiable Instru¬ 
ments Act is decisive of the question. Code Section 1305 
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provides “An instrument to be negotiable must conform 
to the following requirements * * * Third. It must 
be payable on demand or at a fixed or determinable future 
time.” 

Code Section 1308 entitled “Time of Payment” pro¬ 
vides “An instrument is payable at a determinable future 
time, * * * Third. On or at a fixed period after the 
occurence of a specified event which is certain to happen, 
though the time of happening be uncertain. An instru¬ 
ment payable upon a contingency is not negotiable and 
the happening of the event does not cure the defect.” 

At the time of the transaction in question,—'that is to 
say, at the time of the giving of the notes secured by the 
deed of trust,—the plaintiff had the right or option to 
insist upon receiving either “negotiable” or “non-nego- 
tiable” notes as security for his purchase price. If he 
desired a note the time of which could be accelerated by 
a default on the deed of trust (which was a contingency 
and not an event which was certain to happen j) and ac¬ 
cepted such a note,—that is, chose a note which was pay¬ 
able not upon the happening of an event which was 
certain to happen but upon a contingency which might 
never happen, that is to say,—default of the mortgage, 
that was his privilege—such a note is “non-negdtiable.” 

If, on the other hand, the plaintiff at the tihie of the 
transaction, desired a “negotiable” note and chose a note 
which made no reference to the acceleration clause in the 
deed of trust but chose a note which on its face “was pay¬ 
able at a fixed future time” then under the statute law of 
the District of Columbia that note is “negotiable,” pay¬ 
able at that definite future time; and that time cannot be 
changed to another time, by another and separate paper. 
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Stating the proposition conversely, the local Statute gives 
a note in the form of those at Bar a certain quality or 
status; that of “negotiability”; in that the note is payable 
at a fixed future time; this status attaches to and adheres 
to the note, by operation of law, because it is “negotiable”; 
and being “negotiable”, the time of maturity is indelibly 
fixed by the note itself. A parallel question, as to the 
effect of a statute in such cases was decided by the Su¬ 
preme Court of the United States in Howell v. Mcaden, 
94 U. S. 465; where the statute authorizing the issue of 
railroad bonds provided that they “are not to mature at 
an earlier period than thirty years”; a condition in them 
(that upon the failure to pay any installment of interest, 
the principal shall immediately become due) cannot 
operate to hasten the maturity of the bonds. 

Since the annotated case in 56 A.L.R. above cited was 
reported, the following decisions have been rendered 
which do not appear in that Note. 

Spears v. Cook, 275 Pac. 907; Seidel v. Holcomb, 249 
Ill. App. 1; and Brown v. Osteen, 197 N. C. 305; in each 
of these three cases it was decided that where the 
note itself made no reference to the acceleration clause 
of the mortgage, that a default was for the purpose of 
foreclosure only and did not accelerate the maturity of 
the notes. 

As was said in Brown v. Osteen, 197 N. C. 305: 

“The provision for acceleration appearing only 
in the mortgage affects only the right to foreclose 
the mortgage and does not affect the notes, and when 
action is taken before the maturity of the notes, as to 
them no recovery can be had.” 


4 


If the provisions of the local Negotiable Instruments 
Act above cited, are borne in mind, it would spem that 
the local law attached the quality of “negotiability” to 
these notes the moment they were issued and that that 
quality of “negotiability” as a matter of law cpntained 
the element fixing their maturity at the time stated upon 
the face of the note and not otherwise. 

As was said in Baird v. Meyer, 56 A.L.R. 183j: 

“It will be noticed that the note makes ho refer¬ 
ence to this acceleration clause AND FROM THE 
TERMS OF THE NOTE ITSELF IT IS 
CLEAR THE PARTIES INTENDED IT TO 
BE A NEGOTIABLE INSTRUMENT . We are 
not required to read into the note a provision which 
might render it non-negotiable.” 

; i 

Under the local Negotiable Instruments Act the notes 
at Bar are “negotiable”. They are so within themselves 
and upon their face and it is difficult to understand how a 
separate instrument, a deed of trust, can have the effect 
of changing their character and turn them into “non- 
negotiable” instruments as defined by Code Section 1308. 

That the judgment should be affirmed is 

Respectfully submitted,! 

i 

Daniel Thew Wright, 
Philip Ershler, 
Attorneys for Appellees. 
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